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Thisdivorce caseinvolvesproperty division and alimony after ashort term marriage. Thetrial court
awarded all of thereal property to the husband and allowed each party to keep the personal property
in hisor her possession. The court ordered the husband to pay $50,000 to the court clerk’s office,
who shall in turn pay the wife's debt to the Department of Veterans Affairs and disburse the
remainder to thewife. The court refused to award alimony. We &firm.
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OPINION

Gertrud Kraut Deneau (“Wife") and Donald Herbert Deneau (“Husband”) married in 1993,
separated for atimein 1996, reconciled, and separated again in 1999. Wifefiled for divorce. The
parties stipulated grounds for divorce, and the hearing concerned property division and alimony.

Both parties had separate assets at thetime of the marriage. Wife owned ahome at thetime
of the marriage and Husband paid off the indebtedness on the house immediately after the
honeymoon. He also paid for taxes, utilities, and improvements, estimating that he spent atotal of
approximately $35,000 on her property. Histestimony indicatedthat he expected that money to be
repaid when the house was sold. Wife denied any such agreement, statingthat Husband had said the
house note payment wasagift. When Wifelater sold the housefor $57,000, Husband received none
of the proceeds.



Wife was employed at Shoney’s at the time of the marriage but quit her job at Husband's
request and did not work for the first five of the six years the parties were married. At the time of
the marriage, Wifewas receivingsurvivor benefits following the desth of aprevious husband. She
continued to draw those benefits, although they should have stopped upon her marriage. Husband
testified that he did not know Wife continued to recave the benefits. When the Department of
Veterans Affairs learned of the wrongful payments, it demanded restitution of $35,540. Although
Wife sold her house for $57,000, she repad only $20,000 of her debt tothe Department. The court
inquired as to whether Wifé s benefits could be reinstated after her divorce from Husband, and
Wife's counsel stated that they could, after the debt was paid.

Husband owned a farm prior to the marriage, and Wife did some work on it, although the
parties disagree about how much work shedid. Thefarm contained atrailer wherethe partieslived
for part of the marriage. Husband spent some money building a house on the farm, but the house
was never completed. No testimony was offered regarding any increase in the value of the farm
during the marriage. Husband sold sometimber from the farm, although the parties disagree about
the amount he received for the sale.

Husband testified that he did not know how much money he had in his accounts when the
parties married, but Wife put that figure at about $93,000.

Throughout the marriage, Husband received $5,500 per month from various sources, and
testified that he gave Wife $1,000 per month. During the marriage, Husband gave Wife jewelry
worth about $23,000 and a $24,000 car which hetitled in her name. Husband used his fundsto pay
for several expensive vacationsthat the partiestook together. Hetestified that he had approximately
$142,000 in his acoounts at the time of the trial.

Husband used about $133,000 of hisfundsto purchase ahouse, and put both parties’ names
on the deed. This became the marital home.

During the marriage, Husband al so purchased two other parcels of land. Hehad previously
owned the parcel sand had sold them to afriend prior to themarriage. Pursuant to an agreement with
the friend, Husband repurchased the land for the same price he had received for it, and testified that
he used his separate fundsto pay for the land. The deed for the two tracts listed Husband alone as
the purchaser.

During the marriage, Husband had medical problems, and Wife provided carefor him. The
parties disagree as to the seriousness of his condition and the amount of care Wife provided. Wife
claims he was hospitalized severa times during the marriage, and that she provided care for him
during that time. Husband admitted that he had afew health problems, but denied he was disabled
inany way. He maintained that he could “kick alot of butts yet.”



Wife admitted to having a gambling problem. Husband introduced evidence of Wife's
checkswrittentoacasinoinlllinoisand to“ State Line Lotto” in Kentucky. Wife admitted pawning
some jewelry, but claimed not to have pawned any that Husband gave her. She claimed to have
received $400 or $500 for two rings, but she could not remember where she pawned the jewdry.
She also testified that she had spent most of the $37,000 remaining from her house proceeds,
“[s]lomeof it” on gambling, and that she spent the money shereceivedin survivor benefits*” probably
gambling.”

Upon hearing the evidence, thetrial court found that “Mrs. Deneau isnot a credible witness.
Mr. Deneau, on the other hand, appeared to me, while he's cantankerous and opinionated, to be
credible” The court then awarded each party the personal property in his or her possession.
Husband was awarded all of the real property. Thetrial court considered the value of the marital
home ($133,000) and the increase in Husband’ s bank accounts ($49,000), divided the total by two,
and found the value of half of the marital estate to be $91,000. The court determined that, because
of Wife' sdissipation of assets and because she had never repaid Husband the money hespent on her
house, she should not be awarded half of the marital estate. The court awarded Wife $50,000 to be
paid to the court clerk. The clerk wasto satisfy Wife' s debt to the government and to disburse the
remainder to Wife. Wife was awarded no alimony, but the court noted that her survivor benefits
could be reinstated upon payment of her debt.

This appeal ensued. Wife challenges the classification of certain property, the division of
marital property, and the trial court's refusal to award dimony. Husband filed a cross-appeal
challenging the cash award to Wife.

|. Standard of Review

We review the findings of fact by the trial court de novo upon the record of the trial court,
accompanied by a presumption of the correctness of the findings, unlessthe preponderance of the
evidence is otherwise. Tenn. R. App. P. 13(d). Because the tria judge is in a beter position to
weigh and evaluate the credibility of the witnesses who testify orally, we give great weight to the
trial judge's findings on issues involving credibility of witnesses. Gillock v. Board of Prof’|
Responsibility, 656 S.W.2d 365, 367 (Tenn.1983).

Incasesinvolvingissuesof classification and distribution of property, atrial court’ sdecisions
enjoy apresumption of correctness. Dunlap v. Dunlap, 996 S.W.2d 803, 814 (Tenn. Ct. App. 1998).
Accordingly, atrial court’s division of the marital estate should be presumed proper unless the
evidence preponderates otherwise. Lancaster v. Lancaster, 671 SW.2d 501, 502 (Tenn. Ct. App.
1984). Likewise, appellate courtsgivewidelatitudeto thetrial court's discretion regarding support
decisions. Cranford v. Cranford, 772 S.W.2d 48, 50 (Tenn. Ct. App.1989).



Il1. Classification of Property

Tennesseeisa“dual property” state, meaningthat the divorce statutes differentiate between
marital and separate property. Batson v. Batson, 769 S.\W.2d 849, 856 (Tenn. Ct. App. 1988).
Generd ly, separate property is that which was owned by one party before the marriage or givento
one party during the marriage. Tenn. Code Ann. 8§ 36-4-121(b)(2) (1996). Marital property is,
generd ly, that which was acquired by either or both parties during the marriage. Tenn. Code Ann.
§ 36-4-121(b)(1). However, property acquired by one party during the marriage with that party s
separate pre-marital funds is considered separate property. Tenn. Code Ann. 8 36-4-121(b)(2)(B)
(separate property includes “property acquired in exchange for property acquired before the
marriage’); Wilson v. Moore, 929 S.W.2d 367, 374 (Tenn. Ct. App. 1996). Likewise, income
received from a party s separate assets remains separate property, with certain exceptions. Tenn.
Code Ann. § 36-4-121(b)(2)(C).

Theclear implication of thetrial court’ sexplanation of itsaward isthat the court considered
the marital estate, subject to division, as including the marital home and the increase in Husband's
accounts during the marriage.

Wife claims that the court improperly classified two tracts of land as Husband’s separate
property. Wife claims that, because the property was purchased during the marriage, it is marital
property and should be divided. The trial court obviously believed Husband's testimony that he
purchased that land with his separate funds. Wefind no error in the court’ streatment of the land as
Husband’ sseparat eproperty. Wilson, 929 S\W.2d at 374 (property acquired in exchangefor separate
property remains separate property).

Wife also argues that although Husband owned the farm at the time of the marriage, her
contribution to the upkeep of the farm should entitle her to asharein theincreaseinitsvalue. Itis
true that the increase in value of separately owned property may, under some circumstances, be
considered marital property. Tenn. Code Ann. § 36-4-121(b)(1)(B) (maital property includes
increasein value of separate property if each party substantially contributed to its preservation and
appreciation). No evidence was offered as to the present value of the farm, however, nor asto any
increase in value during the marriage. The trial court made no mention of any increase in value
when determining that the farm was Husband's separate propety. Because the record fails to
demonstrate the existence of any increase in value, we cannot say that the trial court erred in not
classifying or awarding it. Brock v. Brock, 941 S.\W.2d 896, 900 (Tenn. Ct. App. 1996) ("a court
cannot divide and/or distribute what is 'not there™).

Wife also argues that she should share in the proceeds Husband received from the sale of
timber from thefarm. As noted above, income received from aparty’ sseparate assets remains that
party’s separate property. Tenn. Code Ann. 8 36-4-121(b)(2)(C). We find the income from the
timber to be Husband's separat e property.



[11. Division of Maritd Property

After the property is classified, courts are to make an equitable division of the marital
property. Tenn. Code Ann. 8 36-4-121(a)(1). An equitable distribution isnot necessarily an equal
one, however. Batson, 769 SW.2d at 859. Thecourtisto consider several factorsinitsdistribution,
including the duration of the marriage, the contribution to and dissipation of the marital estate, the
value of the separate property, and the estate of each party at the time of the marriage. Tenn. Code
Ann. 8 36-4-121(c) (listing thefactorsto be considered). The court’ sdistribution of property“isnot
achieved by amechanical application of thestatutory factors, but rather by considering and weighing
themost relevant factorsin light of the uniquefactsof the case.” Batson, 769 S.W.2d at 859. A trial
court hasagreat deal of discretion concerning the mannerinwhichit dividesmarital property. Smith
v. Smith, 984 SW.2d 606, 609 (Tenn. Ct. App. 1997); seealso Wallacev. Wallace, 733 S.W.2d 102,
106 (Tenn. Ct. App. 1987).

Wifearguesthat the distribution of property wasinequitable. Sheargues, correctly, that the
trial court isto make the distribution of marital property without regardto fault. Tenn. Code Ann.
8 36-4-121(a)(1). She claims that, in the case before us, the trial court allowed her “fault” in
gambling away some of the parties’ assetsto influenceits deci Son regardi ng the marita property.
Thetrial court could not ignore, nor can we, the fact that Wife gambled away thousands of dollars.
Although Wife attemptsto characerizethetrial court’s consideration of her gambling as awarding
property based on "fault,” we believe the gambling is properly characterized as "dissipation of the
marital or separateproperty,” which thetrial courtisrequiredtoconsider. Tenn. Code Ann. 8§ 36-4-
121(c)(5). Wefind no error in considering that money which was gambled away when determining
an equitabledivision of property.

Wifealso challengesthetrial court’sdetermination that the money Husband paid toward her
mortgage and improvementsto her housewasaloan. Shecontendsthat the payment wasagift, and
thereforeher separate property. Inmakingitsdivision of marital property, the court stated that it had
reduced Wife' s share, in part, because “she got all of that money out of him onthat house, and he
never got any of it back.” Thecourt heard conflictingtestimony regarding Husband’ s payments, and
determined that the money was aloan. In mattersinvolving credibility of witnesses, we gve great
weight to thetrial court’sfindings. Gillock, 656 S.W.2d at 367. Wefind no error inthetrial court’s
considering the payments as aloan. Infact, it really doesn’t matter whether the payments were a
loan to her or a gift to her becausethey were only factored in by the trial court in its determination
of how to equitably distribute the marital assets. The court was entitled to consider Husband's
paymentstoward the house and thefact that Wife disposed of the money for her own purposes when
deciding the equities between theparties.

Wife also contends that the trial court improperly reduced its award of property to her
because of the jewelry and the car that Husband gave to her. A party's separate assets are also a
factor for the court to consider when dividng the marital property, and the goal is an equitable
division. Tenn. Code Ann. § 36-4-121(c)(6). Wefind no error in such consideration.



Husband al so contendsthat the marital property wasinequitably divided. Hedaimsthat Wife
should not have been awarded $50,000. He argues that Wife made no financial contribution to the
marital estate, instead, depleting it with her gambling. He argues, essentially, that Wife has already
squandered enough of hismoney, and that she shouldn’t have any more. Thetrial court considered
the marital home and the increasein Husband's accountsto be the only items of marital property.
When Husband purchased the home for the parties and placed both names on the deed, heis
presumed to have made a gift to the marital estate. McClellanv. McClellan, 873 S.W.2d 350, 351
(Tenn. Ct. App.1993); Barnhill v. Barnhill, 826 SW.2d 443, 452 (Tenn. Ct. App.1991). Nothing
in the record rebuts that presumption. Likewise, theincrease in his accounts,* which represented
money received during themarriage, wasclassified asmarital property. Husband doesnot arguethat
the court improperly classified property; hisreal objection isthat the distribution was not equitable.
Tenn. Code Ann. § 36-4-121(b)(1)(A).

The court added the values together and determined that an equal distribution of the marital
estate would result in an award to each party of $91,000. The court awarded Wife $50,000 after
taking into account the $35,000 Husband had spent on her house, the dissipation of funds by Wife
through her gambling, and other appropriate factors. The court also took into account the fact that
Wife made non-monetary contributions to the marriage when making its award. In this short term
marriage, thetrial court attempted to place the parties as nearly as possiblein the financial positions
they would have held had the marriage never taken place. Batson, 769 SW.2d at 859. We find no
error in the court’ s distribution of marital property.

IV. Alimony

Tennesseelaw providesa imony in somestuations. Inreviewingthe propri ety of analimony
award, we must consider a number of factors, including the duration of the marriage; the separate
assets of the parties; the relative earning capecity, obligations, needs and financial resources of the
parties, and the relative fault of the parties. Tenn. Code Ann. 8§ 36-5-101(d)(1)(A)-(L) (listing the
factorsto be considered). Because support decisions are factually driven and involve considering
and balancing numerous factors, appellate courts give wide latitude to the trial court’s discretion.
Cranford, 772 SW.2d at 50.

Wife sought rehabilitative alimony of $1,000 per month for two yeas. She argues that
Husband's income and assets and her own lower eaning capacity establish that she is a
disadvantaged spouse. She contends that she was out of the workforce for five years at Husband's
insistence, and that the court failed to consider her contributionsto themarriage. Shealso pointsto
the greater award of marital property to Husband.

1Husband has argued that the trial court erred in accepting Wife's estimate of the amount of money in his
accountsat the time of themarriage. Husband, when asked the same question, stated, “| would hesitate to answer that.”
Because Wife answered the question, while Husband would not, we find no error in thetrial court’s acceptance of
Wife's estimate.
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Upon reviewing the record, we find no error in thetrial court’ srefusal to award alimony to
Wife. The marriage was one of short duration, Wife had little goinginto the marriage, she retained
money from the sale of her house, she received valuable gifts from Husband during the marriege,
she “gambled away thousands upon thousands of dollars,” and she was awarded $50,000 as her
equitableshare of themarital property. Her survivor benefitswill bereinstated once her debtispaid.
We affirm the trial court’s decision not to award alimony to Wife.

V.
For the reasons stated above, we affirm thetrial court’ sawardsof property and itsrefusal to

award aimony. Thiscaseisremanded for such further proceedings as may be necessary. Costsare
taxed equally to both parties, for which execution may issueif necessary.

PATRICIA J. COTTRELL, JUDGE



